
TOURIST DEVELOPMENT TAX GRANT FUNDING AGREEMENT 
BETWEEN 

LEE COUNTY BOARD OF COUNTY COMMISSIONERS 
AND 

THE TOWN OF FORT MYERS BEACH 
FOR 

BEACH ACCESS PUBLIC RESTROOM AT PALM AVENUE (400962) 

THIS GRANT AGREEMENT is entered into by and between LEE COUNTY 

BOARD OF COUNTY COMMISSIONERS, a political subdivision and charter county of 

the State of Florida, hereinafter referred to as the "COUNTY" and the TOWN OF FORT 

MYERS BEACH hereinafter referred to as "RECIPIENT", for funding provided pursuant 

to the COUNTY'S Tourist Development Plan and Florida Statutes Section 125.0104. 

WITNESS ETH: 

WHEREAS, pursuant to Florida Statutes §125.0104 and Lee County Ordinances 

No. 13-14 and 16-18, and as may be further amended from time to time, Lee County 

collects tourist development tax; and 

WHEREAS, the COUNTY has the authority to enter into this Agreement and 

distribute Tourist Development Tax funds in the amount and manner set forth in this 

Agreement; and 

WHEREAS, the COUNTY and RECIPIENT acknowledge that the Tourist 

Development Tax may only be spent in accordance with state law, case law and the 

Tourist Development Plan adopted by Lee County; and 

WHEREAS, the COUNTY approved the RECIPIENT'S request for funding under 

its Tourist Development Tax Plan for implementation of the following project: 



NAME: BEACH ACCESS PUBLIC RESTROOM@ PALM AVE. 

NUMBER: 400962 

NOW, THEREFORE, for and in consideration of the covenants and obligations 

set forth herein and for other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, the Parties intending to be legally bound 

hereby agree to perform the duties described herein in this Agreement as follows: 

1. SCOPE OF WORK 

The RECIPIENT will perform the work necessary to complete the Project 
in accordance with the Project Request (attached). RECIPIENT may not 
make any major alterations, changes or substitutions to the Project without 
obtaining prior approval from the COUNTY. The Director of the Visitor 
and Convention Bureau or designee may approve minor changes, 
alterations and/or substitutions. RECIPIENT shall be solely responsible 
for managing and controlling the Project, including the hiring and 
supervising of any consultants or contractors it engages. 

1.1 The parties agree that time is of the essence in the performance of 
each obligation under this Agreement. 

1.2 The parties acknowledge that the Project is for BEACH ACCESS 
PUBLIC RESTROOM @ PALM A VE. 

2. CONTRACT PERIOD 

This Agreement is effective as of October 1, 2021 (the "Effective Date") 
and shall continue until the earlier occurs (a) September 30, 2022 (the 
"Expiration Date") or (b) the date on which either Party terminates this 
Agreement (the "Termination Date"). The RECIPIENT shall not be eligible 
for reimbursement for any work that is commenced , or costs that are 
incurred, prior to the effective date of this Agreement. 

3. FUNDING 

This Agreement is a cost reimbursement Agreement. The parties agree 
that the total cost of the Project will be Ninety five thousand dollars 
($95,000.00). The COUNTY will reimburse the RECIPIENT for an amount 
not to exceed Ninety five thousand dollars and no cents ($95,000.00) 
during the COUNTY'S fiscal year 2021 /2022. 



3.1 The RECIPIENT shall pay Project costs prior to requesting 
reimbursement from the COUNTY. The COUNTY shall reimburse 
the RECIPIENT for the COUNTY'S share of allowable Project 
costs in accordance with the Project Budget set forth in the Project 
Plan. 

3.2 To receive payment, the RECIPIENT shall submit request for 
reimbursement and supporting documentation to the COUNTY 
within forty-five (45) days after completion of the Project. The 
invoices must describe the services performed, show proof of 
payment, and all supporting documentation related to the 
expenses. The COUNTY will forward the documentation to the 
Clerk of Courts Office for payment. Any other additional 
documentation requested by the Clerk shall be provided. At no 
point in time will the COUNTY'S reimbursement amount under 
this Agreement exceed Ninety five thousand dollars ($95,000.00) 

3.3 The RECIPIENT may contract with consultant(s), contractor(s) or 
both to accomplish the Project without approval of the 
COUNTY. 

3.4 The parties acknowledge that the Project was approved for 
funding by the COUNTY based upon the benefits expected to be 
achieved by the Project. The parties also acknowledge that the 
RECIPIENT is solely responsible for implementing the Project in 
such a manner that the expected benefits are achieved. If at any 
point during the progression of the Project, the COUNTY 
determines that it is likely that the Project will not be completed , 
the COUNTY shall provide the RECIPIENT with fifteen (15) days 
advance written notice that the COUNTY shall withhold payments 
to the RECIPIENT until such time as the RECIPIENT 
demonstrates that the Project shall reach completion, to provide 
the RECIPIENT with an opportunity to cure the deficiencies. 

3.5 RECIPIENT shall provide the COUNTY evidence of substantial 
activity within six (6) months of the beginning of the fiscal year the 
grant funding is awarded. 

3.6 Unspent or unencumbered funds remaining at the end of the fiscal 
year may not be carried over into the next fiscal year unless 
approved by the Board of County Commissioners. 

3.7 In the event any dispute or disagreement arises during the course 
of the Project, including whether expenses are reimbursable under 
accordance with the Project Request, the RECIPIENT is under a 
duty to seek clarification and resolution of any issue, discrepancy, 
or dispute by providing the details and basis of the dispute to the 
Director, Visitor and Convention Bureau, no later than ten (10) 
days after the precipitating event. If not resolved by the Director, 
Visitor and Convention Bureau, within ten (10) days of receipt of 
notice the dispute will be forwarded to the Assistant County 
Manager assigned to the Visitor and Convention Bureau. The 



Assistant County Manager in consultation with the County 
Attorney's Office will issue the COUNTY'S final determination. 
The RECIPIENT'S continuation of the Project work as required 
under this subparagraph shall not constitute a waiver of any legal 
remedy available to the RECIPIENT concerning the dispute. 

4. COMPLETION DATES 

The RECIPIENT shall commence and complete the Project and meet the 
deadlines in accordance with the Project Schedule set forth in the Project 
Plan. In the event of hurricanes, tornado, floods, acts of God, acts of war, 
or other such catastrophes, or other man-made emergencies such as 
labor strikes or riots, which are beyond the control of the RECIPIENT, the 
RECIPIENT'S obligation to meet the time frames provided in this 
Agreement shall be suspended for the period of time the condition 
continues to exist. During such suspension, this Agreement shall remain 
in effect. When the RECIPIENT is able to resume performance of its 
obligations under this Agreement, in whole or in part, it shall immediately 
give the COUNTY written notice to that effect and shall resume 
performance no later than two (2) working days after the notice is 
delivered. The suspension of the RECIPIENT'S obligations provided for 
in this paragraph shall be the RECIPIENT'S sole remedy for the delays 
set forth herein. 

5. REPAYMENT 

5.1 Notwithstanding anything in this Agreement to the contrary, 
COUNTY has an absolute right to recoup Grant Funds. 
COUNTY may refuse to reimburse RECIPIENT for any cost if 
COUNTY determines, in its sole discretion, that such cost was 
not incurred in compliance with the terms of this Agreement. 
COUNTY may demand return of the Grant Funds if COUNTY 
terminates this Agreement. 

5.2 In the event the RECIPIENT is obligated to repay the COUNTY 
under any paragraph of this Agreement, the RECIPIENT shall 
repay the COUNTY within a reasonable time, as determined by 
the COUNTY in its sole discretion. 

5.3 The RECIPIENT shall pay attorney's fees and costs incurred by 
the COUNTY, including appeals, as a result of the RECIPIENT'S 
failure to repay the COUNTY as required by this Agreement. 

5.4 This Repayment Paragraph, including all subparagraphs, shall 
survive the expiration or termination of this Agreement. 



6. PROJECT RECORDS 
The RECIPIENT shall maintain accurate records of all expenditures, and 
RECIPIENT shall make records related to this Agreement available at all 
reasonable time for inspection, review or audit by the COUNTY. 
Records shall be kept for a period of at least three (3) years following the 
end of the funding period. Each party shall comply with Chapter 119, 
F.S., the Public Records Act, including allowing public access to the 
Project documents and materials made or received by either party. 
Should either party assert any exemption to the requirements of Chapter 
119, F.S. , and the burden of establishing such exemption , by way of 
injunctive or other relief as provided by law, shall be upon the asserting 
party. This paragraph shall survive the expiration or termination of this 
Agreement. 

7. REPORTS 

7.1 RECIPIENT shall provide quarterly status updates to the COUNTY 
describing the progress of the Project, adherence to the Project 
Schedule and any developments affecting the Project. The 
RECIPIENT shall promptly advise the COUNTY of issues that 
arise that may impact the successful and timely completion of the 
Project. Quarterly reports shall be submitted to the COUNTY'S 
Manager, Visitor and Convention Bureau no later than forty-five 
(45) days following the completion of the quarterly reporting 
period. 

7.2 RECIPIENT will submit quarterly expenditure reports to the 
COUNTY. Sufficient supporting invoices and documentation to 
support pre-audit and post-audit review must accompany 
expenditure reports. The Clerk of the Circuit Court, who may seek 
additional information, as the circumstances require, shall 
determine the sufficiency of said documentation. 

7.3 The RECIPIENT shall provide the reports and documents 
referenced in this paragraph at no cost to the COUNTY. 

8. LIABILITY AND INDEMNIFICATION 

8.1 To the extent permitted by Florida law, the RECIPIENT assumes 
all risks relating to the Project and agrees to be solely liable for, 
and to indemnify and hold the COUNTY harmless from all claims, 
loss, damage and other expenses, including attorney's fees and 
costs and attorneys' fees and cost on appeal, arising from the 
project. 

8.2 The COUNTY shall not be liable to any person, firm or corporation 
that contracts with the RECIPIENT to provide goods and services 



associated with the project conducted with the funding. Nor shall 
the COUNTY be liable to any person, firm or corporation for claims 
against the RECIPIENT or debts incurred by the RECIPIENT. 

8.3 This Liability and Indemnification paragraph, including all 
subparagraphs, shall not be construed as a waiver of the 
RECIPIENT'S sovereign immunity or an extension of the 
RECIPIENT'S liability beyond the limits established in Section 
768.28, F.S. , nor be construed as consent by the RECIPIENT to 
be sued by third parties in any manner arising out of this 
Agreement. 

8.4 Nothing in this Agreement shall be interpreted as a waiver of the 
COUNTY'S sovereign immunity or an extension of its liability 
beyond the limits established in Section 768.28, F.S., nor be 
construed as consent by the COUNTY to be sued by third parties 
in any manner arising out of this Agreement. This Liability and 
Indemnification paragraph, including all subparagraphs, shall 
survive the expiration or termination of this Agreement 

9. TERMINATION 

9.1 The COUNTY, by written notice to RECIPIENT may terminate this 
Agreement immediately and cancel any unpaid disbursement if the 
COUNTY determines, in its sole discretion, that: 

a) RECIPIENT used any portion of the grant funds for 
purposes not included in the terms of this Agreement. 

b) RECIPIENT is not making satisfactory progress 
toward the completion of the Project or has violated 
the terms of this Agreement. 

Upon receipt of the written notice, RECIPIENT shall not provide 
any further deliverables after receiving the notice of termination. 
Within 30 days after receiving written notice from the COUNTY of 
such termination , the RECIPIENT shall return the funds 
reimbursed. The COUNTY will have no liability to pay the 
RECIPIENT any further sums in relation to this Agreement. 

9.2 RECIPIENT may terminate this Agreement for inability to obtain all 
permits and local government approvals necessary to complete 
the Project or inability to complete the Project. To effect 
termination, RECIPIENT shall provide COUNTY with written 
"Notice of Termination". RECIPIENT shall refund all grant funds 
provided under this Agreement to the COUNTY for the 
Project within 30 days of termination. 



10. LAW COMPLIANCE 

The RECIPIENT shall comply with all applicable federal, state and local 
laws, rules, regulations and guidelines related to performance under this 
Agreement. 

11 . ASSIGNMENT 

Except as otherwise provided in th is Agreement, no party may assign any 
of its rights or delegate any of its obligations under this Agreement, 
including any operation or maintenance duties related to the Project, 
without the prior written consent of the other party. Any attempted 
assignment in violation of this paragraph is void. This paragraph shall 
survive the expiration or termination of this Agreement. 

12. GOVERNING LAW 

The laws of the State of Florida shall govern the construction, 
enforcement, and interpretation of this Agreement, regardless of and 
without reference to whether any applicable conflicts of laws principles 
may point to the application of the laws of another jurisdiction. The 
Parties expressly consent to exclusive jurisdiction and venue in any state 
court located in Lee County, Florida, and waive any defense of forum 
non conveniens, lack of personal jurisdiction, or like defense. 

13. SEVERABILITY 

If any paragraph or paragraphs of this Agreement shall be held to be 
invalid , illegal, or unenforceable, the validity, legality and enforceability of 
the remaining paragraphs shall not in any way be effected or impaired 
thereby. Notwithstanding the above, if a paragraph or paragraphs of this 
Agreement setting forth the requirements or expectations of the benefit of 
promoting tourism resulting from the Project is held to be invalid , illegal or 
unenforceable during the term of this Agreement, this Agreement shal l 
terminate in accordance with the Repayment paragraph. This paragraph 
shall survive the expiration or termination of this Agreement. 

14. COUNTERPARTS 

The parties may execute this Agreement, and any amendments related to 
this Agreement, each of which constitutes an original, and all of which , 
collectively, constitute only one Agreement. The signatures of all of the 
parties need not appear on the same counterpart. 



15. MISCELLANEOUS 

15.1 The RECIPIENT covenants to the COUNTY that it has lawful 
authority to enter into this Agreement and has authorized the 
execution of this agreement by its authorized representative. 

15.2 This Agreement embodies the entire agreement of the Parties with 
respect to the subject matter hereof. There are no provisions, 
terms, conditions, or obligations other than those contained in this 
Agreement; and this Agreement supersedes all previous 
communications, representations, or agreements, either verbal or 
written, between the Parties. If a court of competent jurisdiction 
voids or holds unenforceable any provision of this Agreement, then 
that provision shall be enforced only to the extent that it is not in 
violation of law or is not otherwise unenforceable, and all other 
provisions shall remain in full force and effect. 

15.3 This Agreement may not be modified, amended or extended orally. 
This Agreement may only be amended by written agreement 
executed by the governing bodies of both parties. 

16. CONTACT INFORMATION 

COUNTY 
Lee County Board of County Commissioners 
Director, Visitor and Convention Bureau 
2201 Second Street, Suite 600 
Fort Myers, FL 33901 

RECIPIENT 
TOWN OF FORT MYERS BEACH, Town Manager 
2525 Estero Blvd 
Fort Myers Beach, FL 33931 

The Parties' respective contact and notice information is set forth in the 
immediately preceding paragraph, and may be subject to change at the 
Parties' discretion. If the contact information changes, the Party making 
such change will notify the other Party in writing. When the term "written 
notice" is used to specify a notice requirement herein, said notice shall be 
deemed to have been given (i) when personally delivered; (ii) when 
transmitted by email, if the sender on the same day sends a confirming 
copy of such notice by certified or registered mail; (iii) the next business 
day following the day on which the same has been delivered prepaid to a 
recognized overnight delivery service; or (iv) the third business day 
following the day on which the same is sent by certified or registered 
mail, postage prepaid, with return receipt. 



IN WITNESS WHEREOF, and in consideration of the mutual covenants set forth 

above, the Parties, through their duly-authorized representatives, sign this Agreement 

and represent and warrant that they understand the Agreement as of this _ _ _ day 

of , 20 --- - -- ---

ATTEST: 
LINDA DOGGETT, CLERK 

BY: ----- - - - -
DEPUTY CLERK 

ATTEST: 
TOWN CLERK 

BOARD OF COUNTY COMMISSIONERS 
LEE COUNTY, FLORIDA 

BY: -----------

APPROVED AS TO FORM FOR THE 
RELIANCE OF LEE COUNTY ONLY 

BY: -----------
O FF ICE OF THE COUNTY ATTORNEY 

TOWN OF FORT MYERS BEACH, FLORIDA 

1f' 

APPR 




